INTRODUCTION
The Emmy Award-winning CBS show Undercover Boss follows the same formula each week: A CEO, disguised as a new employee, spends several days working on a company's front lines. At the end of each episode, the CEO reveals his or her true identity, sometimes fires some workers, rewards others, and often pledges to make changes to company policy to address issues discovered while undercover.
In a 2010 episode, Kimberly Schaefer, CEO of the Great Wolf Lodge chain of indoor waterpark resorts, works in disguise alongside Jackie, a front desk clerk. Jackie, who is a single mom, explains her variable work hours: "I work [from] 7:00 in the morning 'til 3:30 in the day . . . At the end of the episode, Kim gives promotions and raises to employees she met while undercover, a college scholarship for one employee's daughter, paid leave for a waitress with a new baby, and flight school tuition for another employee who dreams of flying. To Jackie, the front desk clerk, Kim gives paid leave to recover from knee surgery, a promotion, and, significantly, "a 7:00 [AM]-3:00 PM shift, a permanent shift." In tears, Jackie responds, "I can be a mom again."
The fact that Jackie is "rewarded" at the end of the show with a stable schedule suggests two things about the nature of contemporary low-wage, hourly work. First, work hour insecurity has become the norm. 2 Rather than 1 Undercover Boss: Great Wolf Resorts (CBS television broadcast Oct. 3, 2010). 2 STEPHANIE LUCE & NAOKI FUJITA, DISCOUNTED JOBS: HOW RETAILERS SELL WORKERS SHORT 3 (2012), available at http://retailactionproject.org/wp-content/uploads/2012/03/7-75_RAP+cover_lowres.pdf, archived at http://perma.cc/4P8M-ZU9Z (describing increasing prevalence of unstable schedules in service jobs); Steven Greenhouse, A Part-Time Life, as Hours Shrink and Shift, N.Y. TIMES, Oct. 27, 2012, http://www.nytimes.com/2012/10/28/busi ness/a-part-time-life-as-hours-shrink-and-shift-for-american-workers.html?pagewanted=all, archived at http://perma.cc/Z248-XCMS (discussing growth in just-in-time scheduling practices).
This Article defines "low-wage workers" as those "whose hourly wage rates are so low that even if they worked full-time, full-year their annual earnings would fall below the poverty line for a family of four." U.S. DEP'T OF HEALTH & HUMAN SERVS., ASPE RESEARCH BRIEF 1 (2009), available at http://aspe.hhs.gov/hsp/09/lowwageworkers/rb.pdf, archived at http://per ma.cc/44ZS-R9XY. By another measure, a low-wage job is "one paying less than two-thirds schedule a fixed number of workers for fixed shifts, employers adjust staffing levels in real time, calling workers in to meet unexpected customer demand and sending them home early when business lags. 3 As a worker at clothing and housewares seller Urban Outfitters describes it, "[T]hey would call you literally one hour before the shift, and then what do you do? I have also had the experience where I got to work and then they would say, 'I don't need you. '" 4 Indeed, a 2012 report on New York City retail workers found that only 17% of workers had a set schedule, and 70% were given fewer than seven days' advance notice of their work hours for the coming week. 5 These workers also reported average fluctuations in their weekly schedules of between twelve and sixteen hours, meaning that one week's hours could be twelve to sixteen hours higher or lower than the next. 6 Another study of over 6,000 retail service workers found that half of workers surveyed experienced consistent days of work but shift times that fluctuated within those days, while 59% faced weekly changes in work days, shift times, or both. 7 These practices are not limited to retail: restaurant owners and managers employ similar strategies, routinely sending waitstaff home before the end of their scheduled shifts when customer traffic is slow. 8 See, e.g., Haley-Lock, supra note 3, at 833 ("Numerous managers also acknowledged that they often sent scheduled waiters home, or called them to tell them not to come in, when business was unexpectedly slow.").
The second insight that Undercover Boss provides is that work hour insecurity creates substantial financial, logistical, and emotional problems for workers. These problems can be so significant that relief from them, as in Jackie's case, makes for compelling television. 10 Similar stories told by workers at lingerie retailer Victoria's Secret reveal that "being a mom" is not the only thing that suffers as a result of unstable schedules: "Our hours fluctuate wildly, so we never know how much our paychecks will be, and since we don't have guaranteed minimum hours, our hours are slashed without notice -leaving us unable to pay our rent, succeed at school, get promotions, or take care of our families." 11 Workers also report having to take on second jobs to compensate for the hours they lose when shifts are cancelled without pay, 12 and having to skip or drop out of school to make shifts that are scheduled at the last minute. 13 Just-in-time scheduling transfers the risk of doing business from employers to their low-wage, hourly-paid employees. 14 In economic terms, service-sector employers are externalizing the disruption caused by unexpected changes in customer demand, shifting it onto workers via last-minute scheduling. In the process, they are deliberately reshaping the traditional, stable, full-time employment relationship to their advantage. Just-in-time scheduling is in fact one of an array of related cost-cutting strategies that service sector employers have adopted as the economy has worsened, including con- 9 Of course, the practice of adjusting staffing to handle unexpected changes in demand is not new, such as when a large party enters a restaurant without a reservation. This type of occasional, ad hoc request for extra help is distinct from the just-in-time scheduling practices that are the subject of this Article. In a just-in-time scheduling regime, requests from managers to handle unexpected demand are not occasional or abnormal; they, along with early sendhomes, are the new norm, as employers' scheduling and staffing practices increasingly produce fluctuating, variable, and unpredictable work hour assignments. 10 Not only is Jackie in tears at the end of the episode, but Kim, the CEO, is too. The two hold hands and hug as they discuss the challenges Jackie has faced in trying to manage her unstable work schedule while parenting her children.
11 Victoria's Secret: Don't Keep Workers' Schedules a Secret, CHANGE.ORG (July 23, 2013, 12:53 AM), http://www.change.org/petitions/victoria-s-secret-don-t-keep-workers-schedulesa-secret, archived at http://perma.cc/F4BM-8XJN. 12 See Maggie Freleng, Retail Workers Fight "Just in Time" Scheduling, WOMENSENEWS .ORG (Nov. 12, 2012), http://womensenews.org/story/equal-payfair-wage/121109/retail-workers-fight-just-in-time-scheduling#.Ud9Lm20yhvI, archived at http://perma.cc/CV9Z-M5EQ (describing a worker who would report for a scheduled shift, only to be sent home because the store was overstaffed: "I didn't get paid for that at all. It was hard to work around that"); Susanna Kim, Abercrombie and Fitch, Other Retail Workers Protest "Abusive" Scheduling, ABC NEWS (Oct. 17, 2012), http://abcnews.go.com/Business/abercrombie-fitch-best-buy-retail-workers-protest-abusive/story?id=17501604#.UeA0r20yiVh, archived at http://perma.cc/ TR9N-CMD3. 13 See Freleng, supra note 12 (describing a worker having "to take on a second job and at times skip classes to attend on-call shifts she [is] required to make in order to keep her job").
14 See generally JACOB HACKER, THE GREAT RISK SHIFT 61-86 (2006) (describing in a variety of settings the ways in which institutions have shifted risk onto workers and their families rather than absorbing the risk themselves).
verting formerly full-time jobs to part-time 15 and relying more heavily on temporary, contingent, and contract labor. 16 As the CFO of restaurant chain Jamba Juice reports, such practices, aided by sophisticated scheduling software, have "'helped us take 400, 500 basis points out of our labor costs' . . . a savings of millions of dollars a year." 17 Often, these savings are being extracted from workers who are particularly ill-equipped to absorb the impact of inadequate, variable, and unpredictable work hours, as they already exist at the edge of poverty with little to no job security. 18 U.S. employers have wide discretion over establishing these conditions, and the federal Fair Labor Standards Act ("FLSA"), 19 the main legal mechanism for assuring a wage floor for workers, does not reach this issue. Though the FLSA guarantees a minimum wage for all hours worked and requires overtime pay for more than forty work hours per week, it does not establish minimum hours requirements or regulate employers' scheduling practices.
20
Nor does it offer protection to a worker who is given fewer work hours than she believed a job would provide.
This Article examines two alternative approaches to regulating unpredictable work hours and income instability in low-wage workplaces: (1) contract terms in unions' collective bargaining agreements ("CBAs") that require "call-in pay" and "send-home pay," and (2) statutes and regulations in some U.S. states and the District of Columbia that contain similar mini- 27, 2013) , http://www.propublica.org/article/the-expendables-how-thetemps-who-power-corporate-giants-are-getting-crushe, archived at http://perma.cc/E9JN-7PJ4 (citing data from the Bureau of Labor Statistics and the American Staffing Association reporting that since the end of the recession in mid-2009, "almost one-fifth of the total job growth . . . has been in the temp sector," in jobs which typically lack benefits, security, and a path toward promotion).
17 Greenhouse, supra note 2; see also NANCY K. CAUTHEN, DEMOS, SCHEDULING HOURLY WORKERS: HOW LAST MINUTE, "JUST-IN-TIME" SCHEDULING PRACTICES ARE BAD FOR WORK-ERS, FAMILIES AND BUSINESS 1 (2011), available at http://www.demos.org/sites/default/files/ publications/Scheduling_Hourly_Workers_Demos.pdf, archived at http://perma.cc/6PDM-YFHE ("Used widely in the service sector, employers rely on scheduling software and measures of demand (such as floor traffic, sales volume, hotel registrations, or dinner reservations) to match workers' hours to labor needs.").
18 See infra notes 53-57 and accompanying text. 19 29 U.S.C. § § 201-219 (2012) . 20 In some narrowly defined circumstances, the FLSA does require payment of wages to workers who are held in an "on call" status for the time they spend waiting to be summoned to work. As Part III discusses further, courts have not extended, and are not likely to extend, this "on call" protection to workers who are subject to just-in-time scheduling. See infra notes 104-108 and accompanying text. [Vol. 50 mum hours and pay guarantees. These contractual, statutory, and regulatory rules, referred to here collectively as "guaranteed-pay provisions," require employers to pay a minimum number of hours of wages to workers who are called in to or sent home from work unexpectedly. The hours guarantees apply even if workers do not actually perform that many hours of work: Workers are usually entitled to the guaranteed minimum or their actual hours worked, whichever is greater.
By attempting to establish some predictability in work hours and income, guaranteed-pay provisions are designed to protect workers' expectations about when their time will be their own and when they will be required to work.
21
They also create a financial disincentive for employers to shift the risk of business fluctuations onto their workforce through last-minute scheduling changes.
22
Though many guaranteed-pay provisions significantly predate the current popularity of just-in-time scheduling, 23 these legal remedies appear to be relatively underutilized by workers today.
24
In addition, despite increasing scholarly and media attention to scheduling and work hour issues, there has been little recent focus on these tools for stabilizing low-wage work.
25
This Article begins to fill that gap. 21 Roger I. Abrams & Dennis R. Nolan, Buying Employees' Time: Guaranteed Pay Under Collective Agreements, 35 SYRACUSE L. REV. 867, 872 (1984) (noting that "call-in pay represents . . . the price of availability outside the employee's regular shift" (citation and internal quotation marks omitted)). 22 As with any discussion of the enactment of additional workplace regulations or expanded enforcement of existing ones, one might argue that guaranteed-pay requirements result in employers' hiring fewer workers for more hours, thereby eliminating jobs. This is an empirical question that has not been investigated. In labor-intensive service industries, however, there is likely an employment floor below which employers cannot go, as some minimum number of staff are needed to wait tables, cater to hotel guests, and assist retail shoppers. 23 See, e.g., Walter P. Part I summarizes the social science literature on variable work hours and income instability and presents examples of call-in and send-home practices in the restaurant, retail, and hospitality sectors. Part II explores the impact on workers of unpredictable work hour fluctuations and income instability caused by "just-in-time" scheduling. Part III addresses the lack of coverage under the FLSA for the problems caused by call-in and send-home practices. Part IV describes the contractual, statutory, and regulatory protections offered by CBAs and state laws. Part V assesses these tools' effectiveness and discusses additional possible strategies for increasing stability in low-wage, hourly jobs. The Appendix offers a comprehensive list and brief summary of all state call-in and send-home pay laws.
I. JUST-IN-TIME SCHEDULING
Today's just-in-time scheduling practices in service jobs had their origin in 1950s Japan as a way to eliminate waste in manufacturing.
26
According to the just-in-time philosophy, "waste" is "anything other than the minimum amount of equipment, materials, parts, space, and workers' time, which are absolutely essential to add value to the product or service."
27
In the manufacturing context, this means reducing the amount of inventory stored in warehouses, and instead "produc[ing] goods 'just in time' to meet customer demand."
28
In other words, "the aim of just-in-time . . . is to perfectly match the output of a manufacturing system to the needs of a market." Wal-Mart has become synonymous with just-in-time inventory management strategies, famously receiving continuous deliveries of goods to its warehouses, "where they are selected, repacked, and then dispatched to stores, often without ever sitting in inventory. Instead of spending valuable time in the warehouse, goods just cross from one loading dock to another in 48 hours or less." 30 However, the only comprehensive treatment of guaranteed-pay provisions in either CBAs or state laws in the law review literature was written in 1984, and focused only on union contracts. See Abrams & Nolan, supra note 21, at 867 (examining the way in which arbitrators handled labor disputes arising under CBAs' guaranteed-pay provisions). 26 Over time, the just-in-time philosophy migrated from inventory management to labor management, taking hold in service sector industriesrestaurants, retail, and hospitality -which employ large numbers of lowwage, hourly-paid workers. 31 As employment scholar Susan Lambert has observed, because jobs in these industries are "low-skill, non-production jobs," "[e]xcess labor . . . cannot be absorbed by producing [additional] goods for inventory." 32 Instead, in employers' eyes, excess labor in restaurants, retail stores, and hotels takes the form of service workers "sitting there and doing nothing." 33 As a result, "pressures to quickly adjust work hours to demand [by adopting just-in-time scheduling models] are likely to be especially strong." 34 While employers generally strive to keep hours (and therefore payroll) to the barest minimum, they also have a specific incentive to keep workers' weekly hours below forty, the trigger point under the FLSA for time-and-a-half overtime pay, and, now, thirty, the threshold above which employers must provide health insurance under the new Patient Protection and Affordable Care Act. 35 Though there has been no definitive study of the prevalence of just-intime scheduling across the service sector, scholars of low-wage work assert that it is "absolutely common place." 36 An analysis of 2007 census data for all U.S. workers suggests that about 6% of full-time hourly workers had variable hours, while almost 11% of part-time hourly workers' hours va-31 CAUTHEN, supra note 17, at 3 ("Service industries that rely on large numbers of lowwage hourly workers quickly adapted the [just-in-time] concept by calibrating employee work hours to closely match service demand. Adjusting work schedules week by week, day by day, and even hour by hour, employers seek to ensure they have just enough workers to meet the need of the moment."). 32 Lambert, supra note 3, at 1209 (internal quotation marks omitted). 33 Lai & Baum, supra note 26, at 96. 34 Lambert, supra note 3, at 1209. 35 Id. at 1208-09 ("For example, when fixed costs are low, managers may keep headcounts high in order to avoid paying overtime or to maximize their ability to call workers in at the last minute."); Carré & Tilly, supra note 25, at 12 ("Managers must sparingly manage their use of work hours and many retailers control manager access to overtime for hourly workers (paid time and a half for hours over 40)."). See also 26 U.S.C. § 4980H(c)(4)(A) (2012) (requiring large employers to offer employer-sponsored health insurance plans to employees who, "with respect to any month, [are] employed on average at least 30 hours of service per week"). Employers may also reduce workers' hours to keep them in part-time status and avoid any obligation under a company's own internal policies to pay fringe benefits. 36 The mechanics of just-in-time scheduling tend to follow the same broad outlines across service jobs. An employer monitors consumer demand as it relates to labor costs, often assisted by tracking software.
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In a retail setting, these demand data may include "floor traffic or sales volume"; in restaurants and hotels, they might include meal and room reservations. 40 Managers may consider annual, monthly, weekly, or daily demand trends, and some even report monitoring demand every fifteen or thirty minutes. 41 Using these data, managers estimate future demand and make staffing and scheduling decisions that are designed to maintain a "specified ratio of employee hours worked to [the designated] measure of consumer demand." 42 In theory, employers armed with such data should be able to make accurate demand forecasts and schedule workers in a way that both preserves the targeted labor-demand ratio and maintains some consistency and predictability in employees' work hours. If, for example, a scheduling software program tells an employer that women's clothing sales tend to spike around 12:30 PM on sunny Fridays in June, then the employer should be able to set staffing levels accordingly. 43 In practice, however, employers' demand data may be wrong, employers may not use the data available to them, or they may use their data but have little incentive to inform workers of their schedules in advance, relying instead on last-minute call-ins and send-homes.
44
37 Lambert, supra note 3, at 1208 ("Analyses of 2007 CPS data indicate that 5.7 percent of full-time, hourly workers and 10.6 percent of part-time, hourly workers report that their 'hours vary.'"). 38 (2013) (Jan. 2015) (unpublished manuscript) (on file with authors) (describing fifteen-minute increment monitoring). In restaurants, employers often adjust staffing levels during the day, sometimes in half-hour or shorter increments, in order to achieve predetermined ratios between labor and customer sales. Haley-Lock, supra note 3, at 833; see also Lambert, supra note 3, at 1212-13 ("Managers responsible for scheduling staff were given a base number of hours to distribute among employees. This initial number was calculated from projected sales (or traffic), commonly based on corporate projections derived from analyses of prior sales and current retail trends.").
42 CAUTHEN, supra note 17, at 4. 43 See Greenhouse, supra note 2 (describing scheduling software such as Kronos and Dayforce that account for customer demand and even weather forecasts in setting staffing levels). 44 Lambert, supra note 3, at 1213 ("For example, when sales were below expectations, managers reported that they might 'save hours' by not calling in a replacement when another sales associate called off work, or they might ask for volunteers to come in an hour later or leave an hour earlier another day, making the adjustment at least predictable."). [Vol. 50 For example, studies of restaurant employment in rural and urban Washington State and suburban Seattle and Chicago found that restaurants carefully monitored ratios between labor costs and customer sales, which could fluctuate during as well as across shifts, days, and seasons. 45 In one rural Washington restaurant, the owner established a target of 21% as his labor cost-to-sales ratio. 46 The manager on duty checked the ratio every thirty minutes and sent staff home to ensure compliance with the 21% figure. 47 Similarly, an urban restaurant owner reported a goal of capping labor costs at 30% of sales, using the send-home practice to make adjustments as needed during the day. 48 General managers at two chain restaurant sites described similar scheduling conventions. At one suburban location, waitstaff stayed "if the restaurant [was] busy," but went home "really quickly" if business slowed.
49
This manager also retained one reserve "on-call" waiter who went unpaid unless the waiter was called in, but was required as a condition of employment to stay available for work in the case of an unpredicted uptick in customer traffic. 50 Likewise, a manager at a rural chain location usually reduced waitstaff levels every thirty minutes, starting with nine employees and going as low as four, if business proved slower than expected.
51
The retail and hospitality industries employ comparable last minute call-in and send-home practices. The stories of workers profiled in the opening paragraphs illustrate employers' use of just-in-time scheduling in retail stores. In addition, a hospitality industry trade publication lists the following "real time control actions" over hotel employees' schedules, some of which may have been used to set Jackie's variable hours at Great Wolf Lodge: "sending employees to or recalling them from break, extending the length of an employee's shift . . . sending employees home early, [and] calling additional employees in to work."
52
In just-in-time scheduling regimes such as these, work hours become like Wal-Mart's inventory. Instead of sitting in a warehouse waiting to be purchased, Wal-Mart products are delivered from the manufacturer only when consumer demand requires. And instead of waiting in a restaurant, hotel, or retail store to serve customers, workers are called to work only 45 52 Thompson, supra note 39, at 86. Likewise, a study of the use of just-in-time scheduling practices in the Scottish hospitality industry managers reported that such practices -along with using third-party employment agencies to provide hotel staff -prevented workers from "sitting there and doing nothing." Lai & Baum, supra note 26, at 96. when customers need to be served, and sent home when customer flow wanes. In this way, employers shift the risk of variable business trends onto their low-wage, hourly-paid workforce, using reductions in labor to absorb business losses.
II. IMPACT ON WORKERS
Employers' risk-shifting creates three distinct problems for low-wage workers: (1) inadequate work hours; (2) variable work hours; and (3) unpredictable work hours. Each alone can cause significant logistical, economic, and emotional problems for workers; together, inadequate, variable, and unpredictable work hours can severely impede workers' ability to balance work and family responsibilities, as well as to manage financial obligations and budget, plan, and save. 53 First, inadequate work hours due to employers' early send-home practices may threaten workers' eligibility for employer-provided benefits that are available only to workers who qualify as "full time." 54 Moreover, early send-home practices may reduce workers' hours below the threshold required for public benefits programs such as Temporary Assistance for Needy Families and child care subsidies that act as a safety net for the working poor.
55
Inadequate work hours also endanger the income stability of an already vulnerable working population. Hourly-paid service workers' earnings are already at the bottom of the wage scale.
56
Reductions in hours due to just-in-time scheduling keep these workers in a constant state of "underwork," where they are assigned fewer hours, and therefore earn less income than they need to live. Second, variable work hours can prevent workers from engaging in the sort of long-term budgeting and saving that might enable them to leave lowwage work entirely, for example by establishing an emergency savings fund or retirement or education savings accounts. As one New York City retail worker comments, "I have been scheduled for as few as six hours in a week, and as many as 40, so my paycheck is always different. How is anyone . . . supposed to plan their budget with such erratic schedules?" 58 Variable schedules have also been shown to harm family dynamics. Studies have found that families led by parents working unstable schedules are less able to follow consistent household routines around children's homework completion and shared meals.
59
Other research has reported statistically significant associations between parents' working nonstandard hours and workfamily conflict, marital problems, and fewer hours spent with children.
60
Even for workers without caregiving responsibilities, variable schedules can impede planning around education, secondary employment, transportation, and other personal obligations. 61 Third, layering unpredictability on top of work hour inadequacy and variability can have particularly "dire implications for workers with care responsibilities."
62
When workers with dependents are required to come in at a moment's notice, they are put in untenable situations of finding lastminute coverage, paying premium rates for unplanned care, or leaving their charges without adequate supervision. 63 And when workers are sent home early after arranging care, they may nonetheless have to pay for that care "underworking is usually related to economic hardship and often does not lead to better jobs in the future"). 58 Lubin, supra note 4 (quoting a sales associate at clothing retailer Uniqlo). 59 Lambert, supra note 3, at 1204 ("For example, instability in work schedules can make it difficult to secure reliable child care and to establish family routines such as homework monitoring and regular mealtimes."); see also Henly, Shaefer, & Waxman, supra note 25, at 610 ("Compared with working standard times, working at nonstandard times is linked to fewer hours spent in specific family activities such as eating meals together, homework supervision, and shared leisure time."). 60 Henly, Shaefer & Waxman, supra note 25, at 610 ("For example, survey findings reveal that working nonstandard hours is statistically significantly associated with work-family role conflict, low marital quality and stability, and reduced time spent with children." (citations omitted)). 62 Carré & Tilly, supra note 25, at 1. Moreover, workers who are called in to work hours beyond their scheduled shifts often lose hours elsewhere, as employers seek to keep workers' total labor hours part-time or below the forty-hour overtime threshold. See Henly, Schaefer & Waxman, supra note 25, at 621 ("Given their poor economic circumstances, participants report that additional hours are often welcomed. Some employees report, however, that extra hours worked one day could result in shortened shifts on another. Employers thereby keep workers within the hourly range of part-time status or avoid the accumulation of overtime hours."). 63 Though a last minute call-in can produce (desired) additional income, for the reasons explored in this Part, the uncertainty associated with unpredictable work schedules is problematic in and of itself. even though they themselves are not earning wages. Unpredictable work schedules may also harm workers who are taking classes or enrolled in training programs, as changing work shifts make regular class attendance extremely difficult. 64 Finally, unpredictability can present challenges for workers who have limited transportation options, preventing them from carpooling and requiring them to rely on expensive last-minute options such as taxis. 65 In some ways, the problems that just-in-time scheduling causes for lowwage, hourly workers may be seen as corollaries to the problems with worklife balance experienced by upper-income professionals, a topic that has recently received much popular attention.
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Many commentators have suggested increased flexibility around work hours and schedules as a way to address the conflict between work and family obligations, particularly for professional women. Low-wage workers who experience the effects of just-in-time scheduling are subject to "flexibility," but it is flexibility by fiat, imposed externally by their employers with little to no input by the workers themselves. As Susan Lambert and Elaine Waxman have argued, this flexibility without control can be extremely harmful to workers: "Without control, variations in work hours are better characterized as introducing instability rather than flexibility into workers' lives." 68 
III. THE FAILURE OF THE FAIR LABOR STANDARDS ACT
Consider Jackie, the front desk clerk featured on Undercover Boss, who had "no regularity" in her job, sometimes working from the early morning into the afternoon, and sometimes from the afternoon until almost midnight. Consider also the Urban Outfitters worker quoted in the Introduction: her employer would call her unexpectedly to work, "literally one hour" before she had to report to the store. 67 See, e.g., Slaughter, supra note 66 (proposing flexible work arrangements to improve work-life balance). Pro-business lobbying efforts have also attempted to capitalize on the interest in flexibility to promote their desire to abolish overtime premium pay requirements under the FLSA. For example, the Working Families Flexibility Act of 2013 would allow employers to pay their workers nothing extra for overtime work beyond a promise of compensatory time that may only be used at the employers' discretion. work, only to have her employer say, "I don't need you," and send her home.
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The FLSA, the main guarantor of wage and hour rights for workers, provides no remedy for the instability introduced by these sorts of irregular call-in and send-home practices.
While the work of American laborers has evolved over the last century in myriad ways, the FLSA has not undergone major revision since its enactment in 1938. 71 The FLSA was "[p]assed as part of the New Deal legislation of the early twentieth century" and "was enacted during a time when workers desired more leisure time away from their jobs but also wanted protection from job insecurity and unemployment."
72
The impetus during this time period was to employ more people, to "spread the work" across society, but also to create a minimum set of worker-protective labor standards. 73 As President Roosevelt commented in support of the FLSA's enactment, "[a] self-supporting and self-respecting democracy can plead no . . . economic reason for chiseling workers' wages or stretching workers' hours." 74 Today, eight decades after its enactment, the FLSA remains the primary source of wage protection for low-wage workers. 80 Ruan, supra note 25, at 3 ("Workplace scholars have disputed and questioned the continued viability of the FLSA, juxtaposing the need for employer flexibility, worker compensatory time, and the need to expand its protections to new categories of workers.").
guarantee a living wage and to protect workers against the "evils of overwork." 81 Yet despite these goals, the FLSA exempts many types of low-wage work from its coverage. The FLSA's minimum wage and overtime protections cover only employers of a certain size -enterprises with gross annual sales of at least $500,000 -or whose employees engage in interstate commerce. 82 In addition, certain types of low-wage work are specifically exempted, including some home care workers, who are not covered by the minimum wage or overtime protections, 83 live-in domestic workers, who are not covered by overtime pay requirements, 84 and many agricultural workers, who are also exempt from the overtime pay mandate. 85 In addition, with narrow exceptions, the FLSA's pay mandates apply only to work actually performed.
86
Workers who report for a scheduled shift but are then sent home receive no compensation under the FLSA, as they never engaged in productive activity. Nor can workers receive compensation under the FLSA for the disruption caused by their employers' last minute calls to work.
In a narrowly drawn exception to this rule, courts have permitted some workers who are "on call" or "engaged to wait" by their employers to collect compensation under the FLSA for their waiting time. 87 Although the 81 Overnight Motor Transp. Co. v. Missel, 316 U.S. 572, 578 (1942) (canvassing the FLSA's legislative history and identifying its objectives of protecting a "general maximum working week," ensuring "longer hours on the payment of time and a half for overtime," and preventing "the evil of overwork as well as underpay" (internal quotation marks omitted)).
82 29 U.S.C. § 203(s)(1) (2012). 83 See id. § 213(a)(15) (exempting domestic workers providing "companionship services" from the FLSA's minimum wage and overtime guarantees); 29 C.F.R. § 552.6 (effective Jan. 1, 2015) (interpreting "companionship services" to encompass the provision of both "fellowship," such as engaging in conversation or activities, and "protection," such as personal supervision). 84 applying a federal act prohibiting the keeping of employees on duty for more than sixteen consecutive hours). In answer to the argument that the employees were not on duty during the period when they were waiting, the Court pointed out that the employees were under orders, liable to be called upon at any moment, and not at liberty to leave, such that they were on duty when inactive-their duty being "to stand and wait. " Id. Today, whether waiting time must be compensated under the FLSA depends upon the circumstances of each particular case and is a question of fact to be resolved by appropriate findings of the trial court. 92 In conducting this inquiry, courts consider a variety of factors, including the agreement between the parties, the restrictions placed on the worker by the employer, the degree to which the worker is free to engage in personal matters during the waiting time, any requirement that the worker remain on the employer's premises or in a designated area, and, most importantly, whether the time spent waiting is predominantly for the employer's or the worker's benefit. 93 In a recent example, a hotel maintenance worker brought FLSA and New York State wage claims for unpaid wages and overtime where the worker was required to be on call at the hotel many days and nights during each week. 94 The worker was required to stay on the premises during the oncall time, and although he could socialize at the hotel while waiting for assignments, the court found those facts insufficient to render the on-call time 88 See id. 89 esa/flsa/hoursworked/screenER80.asp (last visited July 24, 2013), archived at http://per ma.cc/F97U-5YJY ("Whether hours spent on-call is hours worked is a question of fact to be decided on a case-by-case basis. All on-call time is not hours worked."). The Department of Labor's Wage and Hour Division has interpreted the FLSA's requirement that an employee must be compensated for "all hours worked" to require compensation for "(a) [a]ll time during which an employee is required to be on duty or to be on the employer's premises or at a prescribed workplace"; and "(b) all time during which an employee is suffered or permitted to work [,] whether or not [the employee] is required to do so." 29 C.F.R. § 778.223 (2014). Therefore, "working time is not limited to the hours spent in active productive labor, but includes time given by the employee to the employer even though part of the time may be spent in idleness." Id. State wage and hour laws follow similar contours. See, e.g., ARIZ. ADMIN. CODE § 20-5-1202 (2013) ("'On duty' means time spent working or waiting that the employer controls and that the employee is not permitted to use for the employee's own purpose."). 93 See, e.g., Renfro v. his own. 95 Concluding that the worker's waiting time was essentially working time, the court awarded the worker over $350,000 in damages. 96 Because "on-call" wage claims such as these are heavily fact-dependent, labeling particular types of waiting time as a priori compensable or non-compensable is difficult. Nevertheless, three rough generalizations are possible. First, workers who are regularly employed, and for whom on-call or standby time is inherent in the nature of their job, may be compensated for that time. 97 For example, courts have deemed compensable the time spent "engaged to be waiting" by private firemen, private security guards, watchmen, and messengers, but these holdings are mostly from the 1940s, 1950s, and 1960s. 98 More recently, courts have been reluctant to compensate time spent waiting by public firemen and bus and truck drivers, 99 and on-call or standby time spent by maintenance employees has been held to be non-compensable. 100 Second, if a worker is regularly employed and forced to spend time waiting due to unanticipated work stoppages, including mechanical and equipment breakdowns, that waiting time may be compensable. 101 Third, workers employed on an irregular basis, such as on-call workers who voluntarily report, and thereafter spend significant amounts of time waiting for active work to become available, will not be compensated for that waiting time.
102
At first glance, this departure from the FLSA's focus on compensation for work actually performed would seem to open the door to claims by workers who are called in or sent home from work unexpectedly. Indeed, many service workers in a just-in-time economy, who may be required to report to work at a moment's notice, are functionally "engaged to be waiting" under the compensability factors. For example, some retail workers report having to "attend on-call shifts . Short time windows for reporting to work, such as the one-hour advance notice described by the Urban Outfitters worker above, also impede a worker's ability to make her leisure time her own. However, courts' on-call determinations thus far have not addressed service workers subject to just-in-time scheduling practices. And given the limitations that courts have placed on the compensability of on-call waiting time over the last several decades, the likelihood that courts will begin to compensate low-wage workers for the instability caused by unexpected callins and send-homes is slim.
104
As one commentator has observed, "under the [FLSA] , even in extraordinary circumstances, courts do not generally award compensation for time spent on call."
105
Winning on-call pay would likely be particularly difficult for hourly service workers who are subject to last minute call-in practices because many of them are never formally placed on on-call or standby status.
106
As a result, there is never a clear set of restrictions placed on their time and location of the sort that courts recognize as indicators of compensable on-call time.
107
Instead, workers are broadly expected to make themselves generally available for a last minute call-in to work in order to keep their jobs.
108
Whereas the FLSA offers no remedy to workers like Jackie and the Urban Outfitters employee, two other sources may provide a legal remedy: contractual guaranteed-pay provisions under unions' CBAs and states' guaranteed-pay laws. States and localities can go above the FLSA "floor" in providing additional protections, 109 while unions are free to seek more 104 See, e.g., Feigin, supra note 97, at 355 ("While on-call employees must conform to the restrictions contained in their employer's on-call policy, these restrictions do not generally amount to compensable 'work' under the FLSA"). Part V, infra, discusses a different possible interpretation of the FLSA's on-call analysis to bring workers subject to call-in practices within the ambit of the statute. 105 Feigin, supra note 97, at 351. 106 See Lambert, supra note 3, at 1217 (describing how many workers were expected to be available "at virtually any time of the day or night" and "would need to prepare for seven days of work, just in case"). 108 See Lambert, supra note 3, at 1217 (describing employers' expectation of "open availability"); see also Lai & Baum, supra note 26, at 88 (describing restaurant policy that conditioned waitstaff's employment on workers' open availability for unexpected call-ins). 109 The FLSA expressly states that it does not preempt state or local laws granting broader minimum or overtime wage rights. 29 U.S.C. § 218(a) (2012); see also 29 C.F.R. § 778.5 (2014). Additional wage rights provided by some states include (1) a minimum wage rate higher than that of the FLSA (see U.S. DEP'T OF LABOR, WAGE AND HOUR DIV., Minimum Wage Laws in the States (Jan. 1, 2015), http://www.dol.gov/whd/minwage/america.htm, archived at http://perma.cc/47VR-4NA7 (mapping states with minimum wage rates higher than the federal level)); (2) "daily" overtime for long work days (e.g., CAL. LAB. CODE § 510(a) (2013) (requiring compensation at overtime rate for each hour over eight worked in a day)); (3) "spread of hours" pay, such as one extra hour's minimum wage for each day of ten or more work hours (e. 
IV. REGULATING WORK HOURS THROUGH UNION CONTRACTS AND STATE LAWS
Guaranteed-pay protections in both union contracts and state laws fall into two categories: call-in pay (also known as call-back pay) and sendhome pay (also known as reporting or show-up pay). Call-in protections require a minimum number of hours of pay for workers who are called to their jobs during times when they are not otherwise scheduled to work. Workers who are called in are paid either for their actual number of hours worked or the guaranteed minimum, whichever is greater. Similarly, sendhome provisions require a minimum number of hours of pay for workers who appear for a scheduled shift but are then sent home early. Again, workers are entitled to pay for the greater of their actual hours worked or the statutory, regulatory, or contractual minimum.
Both types of guaranteed-pay provisions protect workers' expectations about their labor hours: "A call-in pay clause protects the employee's expectation that leisure time will be available during off-duty hours. A send-home [Vol. 50 pay clause protects the employee's expectation that work will be available during regularly scheduled hours."
112
Because employers' last minute call-in and send-home practices disrupt these expectations, "[g]uaranteed pay provisions were demanded by unions [and passed into law by the states] to redress the unfairness of this uncertainty."
113
By establishing minimum pay requirements, guaranteed-pay protections also create a disincentive for costminimizing employers to manipulate workers' hours in response to changing customer demand.
A. Call-In Pay
Call-in pay protections began to appear in union contracts as early as 1939.
114
In a 1969 decision, the Second Circuit characterized them as among the "most fundamental terms and conditions of employment." 115 Today, they are extremely common union contract terms. Among states, almost half have passed laws that provide for some form of call-in pay, some as early as 1966.
116
The call-in pay provisions of union contracts require payment of a set number of hours at either the worker's regular pay rate or a premium rate, depending on the contract. For example, one union contract's call-in pay requirement mandates that:
Any employees called from home or while away from their jobs for special or emergency duty between shifts shall be compensated 112 Abrams & Nolan, supra note 21, at 895; id. at 872 (characterizing call-in pay as "represent[ing] . . . the price of availability outside the employee's regular shift" (citation and internal quotation marks omitted)). 113 Id. at 869. 114 Table 1 , but call-in compensation in those states is paid only where an underlying employment agreement requiring call-in pay exists between the employee and employer (Montana), or where authorized by individual state agencies for state employees (New Mexico). In addition, certain federal executive branch employees are entitled to call-in pay. See 5 C.F.R. § 550.112(h) (2015) ("Irregular or occasional overtime work performed by an employee on a day when work was not scheduled for him, or for which he is required to return to his place of employment, is deemed at least 2 hours in duration for the purpose of premium pay, either in money or compensatory time off."); id. § 550.101 (2015) (covered and exempted employees). Finally, some local ordinances provide for call-in or send-home pay for certain municipal workers. See, e.g., Columbus, Ohio, Management Compensation Plan, Attachment to Ordinance 2713-2013 § 7(D)(1)-(2) (Dec. 1, 2014), available at http://columbus.gov/WorkArea/DownloadAsset.aspx?id=66 622, archived at http://perma.cc/U7A2-Y7FA (requiring three hours of "report-in pay" and either two or four hours of "call-in pay," depending on the circumstances, for certain municipal workers).
for a minimum of (2) hours time, which compensation shall be at the applicable overtime rate. 117 Similarly, a contract between Verizon New York and the Communications Workers of America requires that the company pay "one-half day's pay at [the] basic hourly wage rate" when a worker is "required to report . . . for work on a non-scheduled day."
118
States' call-in pay laws generally follow these same contours, requiring a designated number of hours of pay for covered workers who are summoned to work during non-scheduled times. On one end of the spectrum, Delaware provides robust protection, requiring four hours of call-in pay at the regular hourly rate. 119 Similarly, Connecticut requires four hours of straight pay when workers in certain industries are unexpectedly called into work, 120 and New York requires the lesser of four hours or the number of hours in a regular shift, paid at the state minimum wage.
121
Other states provide for three hours, 122 and the majority of states require two hours of guaranteed pay, some at the regular hourly rate, and others at the premium time-and-a-half overtime rate.
123
At the bottom end of the scale, two states provides one hour of guaranteed pay: New Jersey and Maryland. 124 Finally, some state laws do not create specific hours guarantees, but instead leave the decision up to individual employers' determinations, 125 or provide only for called-in workers' travel time, rather than a set number of hours. employee's travel time when she must report "in response to an emergency call back to work outside . . . her normal work hours"); OR. ADMIN. R. 839-020-0045(2) (2013) (requiring compensation for travel time "spent in excess of time spent in normal home-to-work travel" when an employee "has left the employer's premises or job site after completing the [Vol. 50
Interpretation of CBA and state law call-in pay provisions varies across courts, the Board, and labor arbitrators. Adjudicators have reached differing conclusions, for example, on the threshold issue of what counts as being "called in" to work. Interpreting union contracts, some arbitrators have decided that workers who clock out, but are then required to stay on the employer's premises to complete additional work, count as being "called in," while others require that workers physically leave the work site and then return. 127 Similarly, Delaware and Maryland's laws apply only when a worker has physically left the work site and then returned pursuant to a callin. 128 Location also matters with respect to work performed remotely: Both Nevada's call-in pay law and some labor adjudicators have adopted a brightline rule excluding work that a "called-in" employee performs from home. 129 Finally, in order for a call-in provision to apply, workers need actually to accept their employer's call to work. An employer's call alone, even if it is quite disruptive, does not trigger a call-in pay requirement if the worker declines to report.
130
When a worker is properly called back to the employer's premises, however, adjudicators are often quite generous in granting call-in pay. For example, arbitrators in labor disputes have held that workers called in to participate in disciplinary investigations or to provide testimony in court are entitled to call-in pay, even though they did not actually perform any work. 131 day's work and is subsequently called out to travel [a distance of at least thirty miles from her employer's place of business] to perform an emergency job").
127 See Fyfe v. City of Fort Wayne, 241 F.3d 597, 600 n.2 (7th Cir. 2001) ("It is unclear why Zettle received 'call in' pay instead of the regular overtime rate of time and one-half. 'Call in' pay, as we read the collective bargaining agreement, is required only when an employee is called to work by supervisors at a time when he or she is not otherwise scheduled to work. As Fyfe points out, there is no evidence that Zettle was called to work from home, as opposed to merely staying at work at the end of her shift to complete the spraying."). Finally, some states' callin pay laws apply only to those workers who also qualify for overtime under the FLSA, while some also allow overtime-exempt employees to collect call-in pay with approval by employers. 138 In addition to carving out certain categories of workers, state call-in pay laws contain a grab bag of other exemptions. Nevada denies call-in pay to workers who are asked to report within an hour of their shift's normal start time, or if the time for beginning call-in work is set at the employee's request.
139
New Jersey exempts employers that have already given a worker "the minimum number of hours of work agreed upon" before the day of the call-in. 140 Oklahoma allows employers to issue "compensatory time in lieu of cash payment." Thus, while call-in provisions in union contracts and state laws share some basic characteristics, the strength of any given call-in pay requirement depends on the extent of its coverage and the breadth of its exceptions. Some provisions, such as Connecticut's, have narrow coverage as written and as applied, extending protection only to certain industries or to certain subcategories of workers.
142
Others have generous coverage as written, but include exceptions that, as applied, may swallow the rule. Oklahoma's substitution of compensatory time for actual payment, for example, may undermine the effectiveness of a call-in pay requirement in stabilizing low-wage workers' income, as compensatory time can be a poor substitute for actual payment of wages. 143 Interestingly, though CBA call-in pay provisions appear to be in active use by workers and employers, disputes arising under states' call-in pay laws are rarely litigated, and have generated very few published court decisions. The lack of case law could mean that employers are generally complying with the law and issuing call-in pay when required. A more likely explanation, however, is that these laws are underutilized and that call-in pay rights are underenforced. This may be because call-in pay laws tend to apply exclusively to front-line, non-managerial, hourly-paid workers, a group that often lacks knowledge of its legal rights and faces barriers to becoming private rights enforcers. Moreover, as discussed further in Part V, both the meager damages available to plaintiffs (the few hours of lost pay) and the absence of attorney's fee awards may provide little incentive for litigation of call-in pay lawsuits. Regardless of the extent of a call-in law's coverage, therefore, questions of enforcement may ultimately determine the strength of the protection it offers to workers who face unpredictable work hours and income instability.
B. Send-Home Pay
Whereas call-in pay compensates workers whose expectation of leisure time is interrupted by a return to work, send-home pay "protect employees . . . from the expense and inconvenience of reporting to work . . . who are then later sent home without pay because work became unavailable." Send-home pay requirements in collective bargaining agreements tend to range from two to eight hours, or sometimes a worker's entire shift. 153 As [Vol. 50 with call-in pay, workers who qualify receive the guaranteed block of hours, regardless of their actual hours worked. If they do not qualify for the guarantee, they do not receive any compensation for the disruption and instead are paid at their straight or overtime rate, whichever is applicable, for only their actual hours worked.
State laws also provide varying send-home pay guarantees. In California, the most generous state, workers must receive work for at least half of the hours for which they are scheduled, or are entitled to their full shift's pay, amounting to no more than four and no fewer than two hours. 154 Other states mandate between two and four hours of send-home pay, and some require that a worker first be scheduled for a shift of a certain length in order to become eligible for send-home pay. 155 As with call-in pay, New Jersey's send-home pay law is among the least generous, requiring only one hour of pay. 156 Finally, Oregon's law, which applies only to minors, requires that a worker be provided enough work hours to earn at least half the amount that she would have earned had she been given her scheduled number of hours.
157
In adjudicating send-home pay disputes, courts, the Board, and labor arbitrators must first decide what counts as "reporting" to work, the trigger for the send-home pay requirement.
158
As in the call-in pay inquiry, location matters. Labor adjudicators have found that workers who are merely held over from a previous shift for extra work, and then sent home earlier than expected, cannot claim send-home pay, as they never "reported" for work in the first place.
159
In addition to location, adjudicators consider a variety of other factors in determining whether workers have properly "reported." For example, in considering whether to award send-home pay to a worker who had reported for his shift wearing street clothes, attended a safety meeting, and then gone home early, a court asked: "[What was] the custom and practice of the . . . applicable regular rate "[i]f an Employee shall be required by the Management to report for work on any day and he shall report at the time and place at which he was required so to report"); Amalgamated Sugar Co. Agreement, supra note 117, at art. 5.4 ("An employee called to and reporting for work on his regular shift (unless otherwise instructed) shall be given two (2) hours work, or in lieu of being given that much work, shall be given pay equivalent to the amount he would have received had he worked the two (2) hours."). Even if a worker properly "reports" to work before being sent home, both state laws and contractual send-home pay guarantees commonly include exceptions and exemptions that relieve employers of their obligation to pay. These include notice, where the employer informs the worker that her shift is cancelled before she arrives at work; events outside the employer's control that necessitate an early send-home; and a worker's reassignment to other work for the duration of her shift or, in the alternative, volunteering to leave and waiving her entitlement to reporting pay.
The first exception, notice, receives widely varying contractual, regulatory, and statutory treatment. 161 At one extreme, employers are merely required to use "good faith" or "reasonable" efforts to inform workers of a shift cancellation.
162
These provisions do not require actual notice to workers, but instead focus on the efforts made by the employer. At the other extreme, contracts require actual notice to the worker within a designated time prior to the shift's beginning, or specify in great detail the length and manner of the advance notice. 163 For example, Oregon's send-home pay law mandates a specific procedure for issuing notice, requiring employers to formulate a notice policy, post it at the work site, inform minor workers of the . 161 Abrams & Nolan, supra note 21, at 892 ("Many reporting pay provisions make reference to the issue of notice. Some of these clauses expressly oblige management to notify employees of the lack of work. Others excuse payment of the guarantee when management has used reasonable means to notify employees not to report. Still other clauses excuse the guarantee only if employees have received actual notice not to report. An arbitrator must read and apply the particular notification requirement or notice excuse adopted by the parties in order to resolve their reporting pay dispute."). Apr. 7, 2004 ), available at http://digitalcommons.ilr.cornell.edu/cgi/viewcontent.cgi?article=1122&context=blscontracts, archived at http://perma.cc/V3PW-W5MX (allowing notice to be communicated via "verbal instruction to the employee"; a notice posting and notification to the Department Steward "at least one hour prior to the end of the last shift scheduled for the employees involved"; via "[t]elephone notification to an employee prior to the time he normally leaves home for work"; or via announcement on five specifically listed radio stations).
policy on their first day of work, and execute the policy in the event of a cancellation "so as to give the minor notice before the minor must leave home to travel to work." 164 Some provisions also allow for notice by proxy, deeming sufficient notice given to a worker representative. 165 Though these notice provisions do not explicitly regulate employers' scheduling practices, they do so indirectly. The more onerous a notice provision is -the harder it is for an employer to give sufficient notice in order to escape send-home pay obligations -the more careful an employer might be in setting workers' schedules. The more lenient a notice provision, the more likely an employer might be to play fast and loose with scheduling and change a worker's shift at the last minute. If, for example, an employer is exempted from send-home pay requirements merely by making a good faith or reasonable effort to notify a worker of a cancelled shift, or simply by making a radio announcement, then the employer may be more willing to cancel shifts unexpectedly. These lenient notice provisions may undermine the effectiveness and deterrent power of send-home pay guarantees.
The second set of send-home pay exemptions and exceptions focuses on the reasons that workers are sent home.
166
These exceptions apply when workers report to work, but their labor is not needed for reasons that are outside the employer's control. As labor law scholars Roger Abrams and Dennis Nolan put it, "[p]arties to a collective bargaining agreement [and state send-home pay laws] generally recognize these unusual situationswhere it cannot be said that the employer mismanaged the scheduling of work -by including express exceptions to the send-home pay clause." 167 Common exceptions in both CBAs and state laws include work stoppages and labor disputes, storms, flooding, fire, power or utility outages, unforeseeable machinery breakdown, and other "acts of God." 168 Because the exempting event must be beyond the employer's control, the question of control has been the subject of dispute, and influences employers' operational decisions. For example, an employer may not claim an exception to a send-home pay requirement if workers are sent home due to 166 See Abrams & Nolan, supra note 21, at 879. 167 Id. at 871. 168 See, e.g., CAL. CODE REGS. tit. 8, § § 11010-11150 (subd. 5(C) of each section) (2013) (listing various exempting circumstances, including threats to people or property at the work site, utility failures, and acts of God); OR. ADMIN. R. 839-021-0087(7) (2013) (listing, as exempting circumstances, snowstorms, flooding, power outages, and unforeseeable equipment failures); Bethlehem Steel Agreement, supra note 153, at art. 7 § 7(c) (relieving employer of send-home pay obligation if work is unavailable "by reason of any strike or other stoppage of work in connection with any labor dispute or any failure of utilities beyond the control of Management or Act of God").
electrical problems, where the employer had not had the electrical system inspected in twelve years. 169 Likewise, where an employer opted into a utility contract that warned that service interruptions might occur without notice, the employer could not claim such interruptions as a reason not to provide send-home pay. 170 Finally, an employer who sent workers home early due to bad weather, but had made no earlier attempts to learn the weather forecast, could not claim an exception to send-home pay rules.
171
These sorts of limits on the send-home pay exception may influence employers to proceed with prudence in making maintenance decisions, choosing suppliers, and monitoring the weather -all in an attempt to preserve their ability to claim a send-home pay exception.
Third, some union contracts and state laws relieve an employer of sendhome pay liability if the worker refuses to perform the assigned work, thereby creating a lack of work due to her own actions, rather than the employer's.
172
Some union contracts also allow workers to "individually waive [the send-home pay] guarantee and leave work upon being released" rather than be transferred to other work for the duration of their scheduled shift. 173 In addition to these three exceptions, like call-in pay entitlements, many states' send-home pay laws apply only to certain groups of workers. Connecticut's laws apply only to workers employed by mercantile establishments and restaurants. 174 Massachusetts' law does not apply to charitable organizations, while New Hampshire's law exempts employees of counties and municipalities. [Vol. 50 conferred by these laws. 177 Most of the lawsuits raise claims under California's send-home pay law, and most center on a single issue: the relevance to the send-home pay inquiry of a worker's expectation of the number of hours she will work on the day she is sent home.
178
California's send-home pay law applies to any employee who is required to report for work and does report, but receives "less than half said employee's usual or scheduled day's work." 179 The application of the law hinges on the length of the employee's scheduled shift that day or, as some courts have characterized it, "the employee's expectation of the hours in the customary workday." 180 These courts have held that plaintiffs who reported work for meetings, rather than for normal productive activity, and then were sent home could not claim send-home pay because they did not arrive at their job expecting to work. 181 Thus, the legal remedies for the inadequate, variable, and unpredictable work hours caused by just-in-time scheduling are marked by variety. They vary in coverage across unions, workplaces, and states. They vary in their exceptions and exemptions, and in the extent to which they are enforced via union grievance procedures and lawsuits. Within this variation, there are pockets of real protection for workers -for those who are in unions, or who work in states with robust guarantees for both call-in and send-home paybut there are also pockets of no protection, where workers bear the brunt of employers' strategic risk-shifting. The final Part assesses this landscape, considering the ability of these legal remedies to create greater stability in low-wage service work.
V. ASSESSMENT OF EFFECTIVENESS AND PROPOSALS FOR REFORM
The foregoing Parts have highlighted some shortcomings of CBAs' and states' guaranteed-pay provisions: relatively narrow categories of workers who receive protection; exceptions and exemptions that may swallow the rule; possible problems with enforcement; and underuse, as indicated by the paucity of court decisions arising under state laws.
Guaranteed-pay protections may also suffer from additional, structural defects. First, call-in and send-home pay requirements address only one of the three separate problems caused by just-in-time scheduling: inadequate work hours. Guaranteed-pay requirements provide workers with more takehome pay by mandating a minimum number of paid hours in call-in and send-home situations. Nevertheless, no contractual, statutory, or regulatory requirement bars last minute call-in and send-home practices entirely. Instead, CBAs and state laws provide ex post compensation to the workers who are called in and sent home unexpectedly. Compensation after the fact may increase workers' pay, but it does not address the disruptive work hour variability and unpredictability that workers like Great Wolf Resorts' Jackie have already experienced by the time they become eligible for compensation.
Guaranteed-pay provisions suffer from a second, related, structural defect with respect to enforcement. Though call-in and send-home pay requirements are primarily compensatory in nature, they also attempt to regulate employer behavior indirectly by raising the cost of just-in-time scheduling practices through private enforcement action. That cost to employers, however, does not take effect until a worker decides to take steps to enforce her rights, to engage in a union grievance process, or file a lawsuit. Such steps can be extremely costly, requiring time, financial resources, legal knowledge, belief in the efficacy of the grievance or litigation process, and meaningful protections against retaliation.
182
For the low-wage, hourly-paid service workers who are the subject of this Article, these costs may simply not be worth the benefit of enforcing their call-in or send-home rights, and employers, therefore, may be insufficiently deterred. 183 Third, there is some risk that guaranteed-pay provisions, if enacted more broadly and enforced more rigorously, might provoke employers to abandon schedules altogether. Most CBA and state call-in and send-home pay requirements take as their starting point a worker's established schedule. For example, Kansas law requires call-in pay when a worker must go to work "on a regular day off" or "after a regular work schedule." 184 Likewise, a typical CBA send-home pay requirement refers to a worker's reporting "at the start of his regular shift." 185 Finally, whether a worker receives compensation under California's send-home pay law hinges largely on her expectation of her work schedule on the day she is sent home. Courts in California have elevated this issue to a pleading requirement necessary to survive a motion to dismiss, stating, for example: "Without an allegation 182 Alexander & Prasad, supra note 144 (examining barriers to workers acting as private law enforcers). 183 While some states provide for state labor departments to enforce their guaranteed-pay provisions, there are no reported decisions of cases brought by state agencies to enforce guaranteed-pay laws.
184 KAN. ADMIN. REGS. § 1-5-25 (2013). 185 Kelly-Springfield Tire Co. Agreement, supra note 163, at art. V(2)(a). [Vol. 50 that Plaintiff was either scheduled to or had the expectation of working a normal shift, Plaintiff has failed to plead the element of expectation that is needed to claim more than the minimum of two hours of reporting time pay under [the law]."
186
Given that schedules are a threshold requirement in both the call-in and send-home pay analyses, some employers might decide to avoid guaranteedpay liability by abolishing schedules altogether and moving to an entirely non-scheduled, on-call model. This is not as farfetched as it might sound: some restaurant managers already maintain a pool of on-call waitstaff ready to come to work when customer demand requires. 187 Similarly, academics writing in the human resources field have suggested that hotels should rely almost entirely on temporary contract workers supplied by an outside agency to fill their front-line service positions, summoning them only "as and when demand requires them so to do." 188 There is no affirmative legal requirement that employers maintain a schedule, and if employers can steer clear of the FLSA's relatively lenient compensability requirements for waiting time (see Part III), then they would avoid any penalty associated with such a model.
189
To mitigate the harm that just-in-time scheduling causes to low-wage workers (and to avoid the "doomsday scenario" of the entirely on-call workplace), state legislatures, Congress, the U.S. Department of Labor (DOL), and worker advocates should pursue the following strategies: (1) strengthen guaranteed-pay provisions in state laws and CBAs; (2) amend the FLSA to penalize employers' use of fluctuating schedules; (3) adopt a DOL interpretation of "on-call time" under the FLSA that would encompass workers who are unexpectedly called in to work; and (4) continue current union and worker campaigns, and launch new ones, around the importance of stable schedules. VILL. L. REV. 35, 57-73 (2014) (discussing possible theories female and minority part-time workers might assert to challenge just-in-time scheduling practices under Title VII, but also the obstacles to successfully proving either disparate treatment or disparate impact). Additionally, focusing on the harms caused exclusively to female workers -while certainly real and consequential -risks obscuring the class-based harms that employers' call-in and send-home practices create for low-wage workers more generally.
Alternatively, the harms of just-in-time scheduling might be addressed through mitigation -for example, improving access to low-cost, quality childcare, providing income supports to low-wage workers, and expanding public transportation options. A mitigation approach would not address the legality of just-in-time scheduling practices, but it could soften their impacts on workers.
These proposals are justified on at least two grounds. First, some might argue that just-in-time scheduling represents an efficient outcome from an economic perspective, allowing employers to tailor their labor costs to customer demand. This Article demonstrates, however, that last minute call-ins and send-homes in fact allow employers to externalize the true costs of doing business, by shifting risk onto low-wage, hourly-paid workers. In economic terms, this is a negative externality problem, just as when a factory pollutes the air around it, causing community members to develop respiratory diseases, or a homeowner fails to maintain her house, thereby driving down neighbors' property values. 191 Negative externalities create inefficiency, as a party that is the source of externalized costs may overproduce goods or services because externalization keeps the "felt" cost of production artificially low. In the case of just-in-time scheduling, workers' and their families' absorption of their employers' business risks means that employers may make inefficient, or even reckless, planning and strategic decisions that do not fully account for the costs of staffing and scheduling. Regulation is appropriate in such situations to force the factory owner, the negligent homeowner, and the cost-cutting employer to internalize the costs of their actions. A regulatory response is particularly appropriate where, as here, the parties affected by the externality -low-wage, hourly-paid workers -may lack the ability to force change on their own.
Second, just-in-time scheduling practices had their origin in a theory that equates inventory with labor. As outlined in Part I, the just-in-time philosophy originated with the maxim that waste should be eliminated through close management of inventory. But people are not goods, and human dignity demands that some workplace practices yield, even if employers attempt to justify them on economic grounds. 192 For example, child labor practices, though profitable, offend our sense of human rights in the workplace. 193 Likewise, health and safety concerns require expensive mitigation efforts, but our laws nevertheless require such efforts in order to protect workers. 194 Our labor and employment regulations recognize overwork as an evil, and demand premium overtime pay from employers that require such practices. 195 Where the negative human life consequences outweigh economic advantage, law steps in to regulate employers and protect workers. The fact that schedule fluctuations are already regulated by collective bargaining agreements and state statutes evinces their pernicious effects. Justin-time scheduling should thus be viewed as an affront to workplace fairness [Vol. 50 ideals and should be limited, even as the employers that promulgate such practices argue for their continued use as measures to cut costs. Challenging these scheduling practices -along with employers' increasing reliance on part-time, temporary, contingent, and contract labor 196 -is particularly important as the economic climate changes and profitable, but harmful, employment practices become entrenched.
A. Broadening State Guaranteed-Pay Laws
Despite the potential limitations of statutory and regulatory guaranteedpay provisions outlined above, there is some evidence that state-level call-in and send-home pay requirements can achieve worker-protective outcomes. Anna Haley-Lock studied restaurant workers in Vancouver, British Columbia, where a provincial law guarantees four hours' pay at the minimum wage if a worker is scheduled for a full day of work, and two hours if scheduled for a half day.
197
She found that managers sent waiters home before the end of a scheduled shift much less frequently in Vancouver than in restaurants in Washington and Illinois, states without send-home pay laws.
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Chain managers in Vancouver were incentivized to be more careful and strategic than their U.S. counterparts in making staffing calculations, taking into account recent and historic shift needs, and having waitstaff engage in side work, such as food preparation or deep cleaning, when business did ebb.
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This account of the deterrent effect of guaranteed-pay laws supports expansion of call-in and send-home pay provisions to all states and to broader categories of workers. As described in Part IV, current laws' exceptions, exemptions, and underenforcement by workers limit their effectiveness. While underutilization of the current protections may be addressed by labor advocacy (as discussed in section V.D, infra), amending guaranteedpay laws to broaden their coverage to additional categories of workers would be a positive step in protecting against instability, as would expansion to the dozens of other states that have no such laws on the books. As summarized in Tables 1 and 2 in ment at all. 200 Moreover, many states limit their coverage to particular industries or certain subcategories of employees. 201 Additionally, state laws could be amended to include provisions for higher damages awards and attorneys' fees. 202 As currently written, many state guaranteed-pay laws provide a claim to workers only for the few hours of guaranteed pay that are lost when an employer fails to comply with a callin or send-home pay requirement. Few rational low-wage workers or plaintiffs' attorneys likely would be willing to expend the time, resources, and effort required to bring a lawsuit over two, three, or four hours of pay. Even fewer workers can be expected to take that step if a worker is required to fund the cost of a lawsuit out of her own pocket. Instituting treble damage awards and allowing fee shifting, in which the losing defendant pays not only the plaintiff's damages but also her attorney's fees, could help eliminate these barriers to enforcement.
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While state guaranteed-pay laws do not prohibit last minute call-ins and send-homes outright, they make these practices more expensive, and therefore less attractive, to employers. Spreading call-in and send-home protections across more states and more groups of workers, as well as increasing the costs of noncompliance, could lessen the disruptive effects of just-intime scheduling on low-wage workers' lives.
B. Amending the FLSA
Whereas broadening state guaranteed-pay laws would be an important step in reducing employers' reliance on just-in-time scheduling, federal legislation would enact comprehensive, uniform protection for all workers and further incentivize employers to minimize instability in low-wage work. Although the minimum wage has periodically increased, 204 the FLSA has not been amended substantively since 1947. 205 Expanding coverage to protect workers from scheduling instability would recognize the new realities of the [Vol. 50
American workplace, and would comport with the FLSA's statutory purpose of protecting workers against exploitive employer policies and practices. 206 The FLSA could be amended to adopt call-in and send-home pay structures like those in place in state law. With respect to call-in pay, Michigan's civil service regulations provide a model. In Michigan, many state employees who are called in to work unexpectedly are eligible for three hours of guaranteed pay at the premium overtime rate. 207 The two exceptions to the rule would provide some flexibility to employers who are faced with fluctuating customer demand. First, employees who are already on paid standby or on-call status would not receive an additional premium call-in payment, but instead would receive payment only for their on-call hours and actual hours worked. Second, the call-in pay requirement would not apply if workers are called to work within a certain number of hours of their scheduled start time. Michigan's law specifies a three-hour grace period; 208 a proposal more respectful of workers' non-work scheduling needs could be two hours.
With respect to send-home pay, California's law could be duplicated as an amendment to the FLSA. California workers who report to work for a scheduled shift and are then sent home early are entitled to pay at their regular rate for half of their scheduled shift, in any case no fewer than two or more than four hours. 209 including the same exclusion for workers already on paid standby status and in circumstances where the lack of work is beyond the employer's control. 210 An additional possible FLSA amendment is a mandate that employers adopt a set schedule for workers and notify them at least one month in advance. This one month notice period is quite modest in comparison to the scheduling and notice regimes in place in some European countries: "Danish retail bargaining agreements mandate 16 week advance notice of schedules while German collective bargaining agreements mandate 26 weeks advance notice." 211 Under an amended FLSA, workers who wish to waive this scheduling notice requirement, and to make themselves eligible for paid oncall or standby status, for example, would be free to do so by written agreement with their employer.
Finally, the FLSA could be amended to institute a tiered minimum wage, whereby workers subject to just-in-time scheduling would earn more per hour on a scale dependent on the severity of their schedule fluctuations. These workers would receive a wage premium for the income and scheduling risk they take on, much like the compensating wage differential that some workers in hazardous jobs receive in exchange for facing increased health and safety risks. 212 A tiered minimum wage would also require employers to compensate workers who have to maintain open availability in order to respond to last minute call-ins. Employers would be forced to pay for what they are now getting for free, which is essentially an option on workers' leisure time. Any of these reforms would reduce workers' income instability by establishing an income floor and lessen hours instability by discouraging employers' use of fluctuating schedules. To provide greater protection to these workers, the Wage and Hour Division of the DOL might issue a Field Assistance Bulletin 215 clarifying the circumstances under which the time that workers spend waiting, on the chance that they might be called in to work, is compensable. In such an interpretation, the fact that a worker is not formally labeled an "on-call" or "standby" employee should not bar her from being compensated for her waiting time. In addition, if a worker is required to report to work due to a last minute call-in, or else be fired, her waiting time should be per se compensable. Such a policy would extend protection to circumstances like those described by Susan Lambert, where retail workers were expected to offer nearly unlimited "open availability" to their employers:
C. Changing the Department of Labor
Many employers specified that being available to work a wide span of days and shifts was a necessity for employment at the point of hiring. For one retailer, "open availability" -being willing to work any hours the store is open -was a condition for fulltime employment and in all retailers, [human resources] staff said they gave priority when hiring to applicants who could work varying shifts. Managers often expected employees to be available the entire week and scheduled workers accordingly by varying individuals' work days and shifts. Often this meant that employees would need to be prepared to work at virtually any time of the day or night. A worker might only work three days a week, but would need to prepare for seven days of work, just in case.
216
Of course, the DOL's interpretation would need to define the amount of waiting time that would be paid; perhaps the employer's operating hours, which represent the full length of time during which a worker might be called in at the last minute, would provide the beginning and end point of compensable time. Such an interpretation, and the DOL's resulting enforcement activity, would make just-in-time call-in practices highly expensive, and therefore highly unattractive, to employers. It would also prevent employers from adopting an all on-call scheduling model, as employers would 
D. Engaging in Union and Worker Campaigns
A final reform strategy centers on the power of workers themselves to make change in the workplace. While union CBAs have long addressed scheduling instability through guaranteed-pay provisions, these provisions may be insufficiently expansive to eliminate the harm caused to workers, as outlined in Part IV. Moreover, the fact that only 6.6% of private sector workers are unionized reduces CBAs' effectiveness in addressing this trend.
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Advocacy both within and outside traditional labor unions, however, has made gains for low-wage workers around the issue of scheduling stability. For example, the Retail Action Project in New York City has launched a "Just Hours" campaign, targeting unpredictable scheduling practices in retail stores, which has received significant media attention. 219 Additionally, in 2011, Wal-Mart workers began the "Our Wal-Mart" campaign, presenting a "Declaration of Respect" to Wal-Mart management in Arkansas, including as one of their principles the need to create "dependable, predictable work schedules." 
CONCLUSION
Today's low-wage workers face increased instability in their schedules. Last minute call-ins and send-homes, borne out of a just-in-time scheduling philosophy, can cause a variety of significant financial, logistical, and emotional problems for workers and their families. This Article has examined two legal remedies for workers who are subject to call-in and send-home practices: guaranteed-pay provisions in unionized workers' collective bargaining agreements and state law call-in and send-home pay requirements. While both are steps in the right direction, they are limited in their ability to address the growing hours and income crisis for hourly service workers; therefore, new approaches are needed. Broadening existing guaranteed-pay laws, enacting new federal scheduling rights, recasting called-in workers as on-call workers, and harnessing the power of worker movements are all strategies for reducing work hour fluctuations, smoothing workers' income, and stabilizing low-wage work. Does not apply when:
APPENDIX
• Employees on standby status Ch. 4 § 7 (2010) * California's call-in pay requirements are found in wage orders that apply to individual industries. Nevertheless, the requirements are the same across all industries, and the wage orders' coverage is exhaustive. ** Illinois does not have a formal call-in pay statute or regulation. Nevertheless, an employee's travel time "for the employer's benefit," such as when the employee must report "in response to an emergency call back to work outside his/her normal work hours," is given as an example of time that would be compensable as 
. †The same regulatory language appears to apply to both call-in and send-home situations. 
